STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON, DI VI SI ON
OF HOTELS AND RESTAURANTS,

Petiti oner,
VS. Case No. 98-4351
DON' S | TALI AN RESTAURANT OF
SINGER | SLAND, INC., d/b/a
| TALI AN CONNECTI ON, 1

Respondent .

N N N ) S N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was conducted in this
case before Adm nistrative Law Judge M chael M Parrish of the
Di vi sion of Adm nistrative Hearings on March 3, 1999, in Fort
Lauderdal e, Florida.

APPEARANCES

For Petitioner: Daniel R Biggins, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

For Respondent: M. Joel Wallach, President
Don's Italian Restaurant of Singer
| sl and, I nc.
10471 Utopia Crcle, South
Boynt on Beach, Florida 33437

STATEMENT OF THE | SSUE

This is a license discipline proceeding in which the

Petitioner seeks to take disciplinary action against the



Respondent on the basis of alleged violations of Section
509.032(2)(b), Florida Statutes, and Rule 61C-1.002(8)(b),
Florida Adm nistrative Code. The alleged violations are set
forth in a Notice to Show Cause dated March 26, 1998.

PRELI M NARY STATEMENT

Fol l owi ng the Respondent's tinely request for an evidentiary
hearing on the allegations set forth in the Notice to Show Cause,
this matter was referred to the Division of Adm nistrative
Hearings to conduct the requested hearing. At the request of the
Respondent, the hearing date was tw ce rescheduled. At the final
hearing on March 3, 1999, the Petitioner presented the testinony
of Albert Pistorio, a Sanitation and Safety |Inspector enployed by
the Division of Hotels and Restaurants, and of Gene Peters, who
is M. Pistorio's supervisor. The Petitioner's Exhibits 1 and 2
were offered and received into evidence. At the Petitioner's
request, official recognition was taken of Rules 61C-1.0021(3)
and 61C-1.002(8)(b), Florida Adm nistrative Code.

The Respondent presented the testinony of Joel Wallach, the
presi dent of the Respondent corporation. The Respondent did not
of fer any exhibits.

Nei ther party filed a transcript of the final hearing with
the Division of Adm nistrative Hearings. Follow ng the hearing,
both parties filed tinmely Proposed Recommended Orders. The
parties' post-hearing proposals have been carefully considered

during the preparation of this Recomrended Order. 2



FI NDI NGS OF FACT

1. At all tinmes material, the Respondent, Don's Italian
Restaurant of Singer Island, Inc. (Don's Italian), doing business
as "ltalian Connection," operated a public food service
establishment | ocated at 3025 South Federal H ghway, Delray
Beach, Florida. At all tinmes material, this establishnment
operated under license control nunber 60-11547-R issued by the
Di vision of Hotels and Restaurants.

2. At all times material to this case, Joel Wallach was the
president of Don's Italian, and M. Wallach was al so actively
involved in the operation of the business.

3. The restaurant operated by Don's Italian is a smal
restaurant. It has a very limted kitchen area. The approxi mate
wi dth of the kitchen working area is five feet.

4. On March 24, 1998, at approximately 11:00 a.m,

Al Pistorio, an inspector enployed by the D vision of Hotels and
Restaurants, went to the restaurant operated by Don's Italian to
performa routine inspection as required by the applicable
statutory and rule provisions. M. Wllach was present when

M. Pistorio arrived. M. Pistorio introduced hinself to

M. Wallach and stated his reason for comng to the restaurant.
M. Wallach replied with words to the effect that it was a bad
day or a bad tine for an inspection. M. Pistorio neverthel ess
started wal king toward the kitchen to begin his inspection.

M. Wallach interrupted M. Pistorio and repeated that it was a



bad time for an inspection. M. Wallach made it clear that he
wanted M. Pistorio to | eave without perform ng an inspection and
to come back at sonme other tinme to performthe inspection.
Fol | owi ng sone further discussion, during which M. Wll ach

continued to object to the inspection being perfornmed at that



time, M. Pistorio said he would have to call his office for
further instructions.

5. M. Pistorio called fromthe restaurant and one of the
supervi sory personnel at the local office of the D vision of
Hotel s and Restaurants told M. Pistorio he should | eave the
restaurant and attend to other matters pending further
instructions. Thereupon, M. Pistorio left the restaurant.

6. About an hour or so later, M. Pistorio was contacted by
his office and told to return to the restaurant operated by Don's
Italian, where he would be net by one of his supervisors.

M. Pistorio returned to the restaurant, where he was net in the
parking lot by his inmediate supervisor, CGene Peters. Messrs.
Pistorio and Peters entered the restaurant and asked M. Wallach
if they could conduct an inspection. M. Willach agreed, and the
two i nspectors imedi ately commenced the inspection.

7. Wthin just a couple of mnutes, M. Wallach approached
the two i nspectors as they were discussing conditions in the
restaurant that appeared to be mnor violations. M. Willach
appeared to be agitated and placed a hand on M. Peters' shoul der
to get his attention. M. Peters told himto renove his hand.

M. Wallach becane angry and confrontational and ordered

M. Peters to |leave the restaurant. During the course of this
confrontation, M. Peters told M. Wllach that he woul d be
subject to fines if he prevented the inspectors from conpleting

their inspection. M. Wallach continued to demand t hat



M. Peters |leave the restaurant, but did agree that M. Pistorio
could remain and finish the inspection. Thereupon, M. Peters
went out into the restaurant parking lot and M. Pistorio resuned
his efforts to inspect the restaurant.

8. A mnute or two later, M. Willach noticed that
M. Pistorio was witing up a violation based on the norning
incident. M. Willach again becane upset and angry and began to
speak to M. Pistorio in a confrontational and abusive manner.
M. Wallach's abusive comments to M. Pistorio included the
threat that if M. Pistorio was going to wite himup for
violations, ". . . I'll throw your ass out, too." Under these
hostile circunstances, it was not possible for M. Pistorio to
continue his inspection wthout fear of further unpleasantries,
so he pronptly left the restaurant and joined M. Peters in the
parking lot. Both inspectors left the restaurant prem ses
wi t hout being able to conplete an inspection of the restaurant.

9. It is the policy and practice of the Division of Hotels
and Restaurants to inspect restaurants during hours of operation,
usual ly between the hours of 9:00 a.m and 5:00 p.m It is also
a policy and practice to conduct the inspections w thout prior
notice to the restaurant. Unannounced inspections are nore
likely to reveal the normal condition in which the restaurant
facilities are maintained. Restaurant inspections are often nmade
during peak neal tines in order to observe whet her proper

sanitary practices are maintained during periods of peak



activity.



CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. Section 120.57(1), Florida Statutes.

11. In cases of this nature, the Division of Hotels and
Restaurants bears the burden of proving the allegations in the
Noti ce to Show Cause by clear and convincing evidence. See

Depart ment of Banking and Finance, Division of Securities and

| nvestor Protection v. Osborne Stern and Conpany, 670 So. 2d 932,

935 (Fla. 1996); Ferris v. Turlington, 510 So. 2d 292 (Fl a.

1987); Section 120.57(1)(h), Florida Statutes. ("Findings of
fact shall be based on a preponderance of the evidence, except in
penal or licensure disciplinary proceedi ngs or except as

ot herwi se provided by statute.").

12. The Respondent is charged with violation of the
follow ng statutory and rule provisions: Section 509.032(2)(b),
Florida Statutes, and Rule 61C-1.002(8), Florida Adm nistrative
Code. Section 509.032, Florida Statutes, reads as follows, in
pertinent part:

(1) GENERAL.-The division shall carry out
all of the provisions of this chapter and al
ot her applicable laws and rules relating to
the i nspection or regulation of public

| odgi ng establishnments and public food
service establishnents for the purpose of
saf eguardi ng the public health, safety, and
wel fare. . . .

(2) I NSPECTI ON OF PREM SES. —

(a) The division has responsibility and
jurisdiction for all inspections required by
this chapter.



(b) For purposes of performng required

i nspections and the enforcenent of this
chapter, the division has the right of entry
and access to public | odging establishnments
and public food service establishnments at any
reasonabl e tine.

13. Rule 61C-1.002(8), Florida Adm nistrative Code,
provides, in pertinent part:

(b) Division personnel shall inspect al
public food service establishnments and ot her
pl aces where food is served to or prepared
for service to the public as often as
necessary for enforcenent of the provisions
of law and rule and protection of the
public's health, safety and wel fare.

Persons operating a public food service
establishment shall permt division personnel
right of entry during operating hours to
observe food preparation and service, and if
necessary exam ne records of the
establishment to obtain pertinent information
pertaining to food and supplies purchased,
recei ved or used.

14. The Petitioner seeks the inposition of adm nistrative
penal ti es against Don's Italian pursuant to Section 509. 261
Florida Statutes, which provides, in pertinent part:

(1) Any public . . . food establishnent
that has operated or is operating in
violation of this chapter or the rul es of
the division, . . . nmay be subject by the
di vision to:

(a) Fines not to exceed $1, 000 per offense;
(b) Mandatory attendance, at personal
expense, at an educational program sponsored
by the Hospitality Education Program and
(c) The suspension, revocation, or refusal
of a license issued pursuant to this chapter

15. The facts in this case are based on clear and

convi nci ng evidence. The facts show that the Respondent viol ated



Rul e 61C-1.002(8), Florida Adm nistrative Code, by interfering
with and preventing the efforts of the inspectors who were trying
to performa statutorily authorized inspection. Such conduct is
a serious violation.?

16. In its Proposed Recomended Order, the Petitioner
argues that the appropriate penalty in this case is an
adm nistrative fine in the amount of $1,000. Upon consideration
of all of the factors argued by the Petitioner, that appears to
be an appropriate penalty.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that a final order be issued in this case
concl udi ng that the Respondent has violated Rule 61C 1.002(8),
Fl ori da Adm nistrative Code, and inposing a penalty consisting of
an adm nistrative fine in the anount of $1, 000.

DONE AND ENTERED this 29th day of March, 1999, in

Tal | ahassee, Leon County, Florida.

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 29th day of March, 1999.
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ENDNOTES

'/ The style of this case has been nodified to state the
conpl ete nane of the Respondent corporation

2/ The Proposed Recommended Order submitted by the Petitioner
is, for the nost part, consistent with the findings and
concl usi ons reached by the judge, follow ng a consideration of
all of the evidence and the applicable statues, rules, and

deci sional |law. Extensive portions of the Petitioner's proposed
findi ngs and concl usi ons have been incorporated into this
Reconmmended Order.

3/ The serious nature of the violation is reflected in the fact
t hat under Section 509.281(2)(b), Florida Statutes, "[a]ny
operator who obstructs or hinders any agent of the division in
t he proper discharge of the agent's duties" is guilty of a

m sdeneanor of the second degree.

COPI ES FURNI SHED

Daniel R Biggins, Esquire
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

Joel Wall ach, President
Don's Italian Restaurant of Singer
I sland, Inc., d/b/a Italian Connection
10471 Utopia Crcle, South
Boynt on Beach, Florida 33437

Susan McKinley, Director
Di vision of Hotels and Restaurants
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1011

W1 1iam Wodyard, Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the Final Order in this case.
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